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JUSTICE COMMITTEE 
 

AGENDA 
 

24th Meeting, 2012 (Session 4) 
 

Tuesday 4 September 2012 
 
The Committee will meet at 10.00 am in Committee Room 6. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take items 4, 5 and 6 in private. 
 
2. Scottish Civil Justice Council and Criminal Legal Assistance Bill: The 

Committee will take evidence on the Bill at Stage 1 from— 
 

The Rt Hon Lord Gill, Lord President and Lord Justice General; 
 
Kathryn MacGregor, Legal Secretary to the Lord President; 
 

and then from— 
 

Lauren Wood, Social Policy Co-ordinator, Citizens Advice Scotland; 
 
Ronnie Conway, Civil Justice Committee, Law Society of Scotland; 
 
Richard Henderson, Chair, Scottish Committee of the Administrative 
Justice and Tribunals Council; 
 
Louise Johnson, National Worker - Legal Issues, Scottish Women's Aid. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
Parole Board (Scotland) Amendment (No.2) Rules 2012 (SSI 2012/197). 
 

4. Draft Budget Scrutiny 2013-14: The Committee will consider the appointment 
of a budget adviser. 

 
5. Defamation Bill (UK Parliament legislation): The Committee will consider its 

approach to the legislative consent memorandum lodged by Kenny MacAskill, 
Cabinet Secretary for Justice (LCM(S4)13.1). 
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6. Work programme: The Committee will consider its work programme. 
 
 

Peter McGrath 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Copy of the Bill, associated documents and the SPICe 
briefing  
 

  

Written submissions received on the Bill  
 

  

Paper by SPICe (private paper) 
 

J/S4/12/24/1 (P) 

Agenda item 3  

SSI cover note 
 

J/S4/12/24/2 

Parole Board (Scotland) Amendment (No. 2) Rules 2012 
(SSI 2012/197)  
 

  

Agenda item 4  

Paper by the Clerk (private paper) 
 

J/S4/12/24/3 (P) 

Agenda item 5  

Paper by the Clerk (private paper) 
 

J/S4/12/24/4 (P) 

Agenda item 6  

Paper by the Clerk (private paper) 
 

J/S4/12/24/5 (P) 

Papers for information  

Letter from the Scottish Government on the implementation 
of Scottish Law Commission Reports 
 

J/S4/12/24/6 

Letter from the Scottish Government on the Making Justice 
Work Programme 
 

J/S4/12/24/7 

Report on the Justice and Home Affairs Ministerial Council 
Meeting, Brussels, 7 and 8 June 2012 
 

J/S4/12/24/8 

Principal EU JHA Civil Dossiers - June 2012 Update 
 

J/S4/12/24/9 

Principal EU JHA Criminal and Police Dossiers - June 2012 
Update 
 

J/S4/12/24/10 

 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/50220.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/50220.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/52440.aspx
http://www.legislation.gov.uk/ssi/2012/197/contents/made
http://www.legislation.gov.uk/ssi/2012/197/contents/made
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Justice Committee 
 

24th Meeting, 2012 (Session 4), Tuesday 4 September 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Parole Board (Scotland) Amendment (No.2) Rules 2012 
(SSI 2012/197) 

Type of Instrument: 
 

Negative 

Coming into force: 26 June 2012 

Justice Committee deadline to 
consider SSI: 

24 September 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (see Annexe A) 

Purpose of Instrument:  

1. The purpose of the instrument is to correct a drafting defect in the Parole Board 
(Scotland) Amendment Rules 2012 (SSI 2012/167) which was identified by the 
Subordinate Legislation Committee during its scrutiny of that instrument on 12 June.  
More details on the purpose of the instrument can be found in the Executive Note 
(see Annexe B). 
 
2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/197/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 20 June 2012 and the Justice Committee has been 
designated as lead committee.  
 
4. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
5. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 

http://www.legislation.gov.uk/ssi/2012/197/contents/made
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be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
Annexe A 
 

Extract from the Subordinate Legislation Committee’s 39th Report, 2012 
 
Parole Board (Scotland) Amendment (No. 2) Rules 2012 (SSI 2012/197) (Justice 
Committee) 
 
1. This instrument amends the Parole Board (Scotland) Rules 2001 (“the principal 
Rules”) in order to make fresh provision about the composition of the Board in 
dealing with certain cases. In doing so, the instrument revokes parts of the Parole 
Board (Scotland) Amendment Rules 2012 (SSI 2012/167) (“the amendment Rules”) 
to address defective drafting that the Committee identified in its scrutiny of that 
instrument on 12 June 2012. 

2. The instrument is subject to the negative procedure and came into force on 
26 June 2012. It was laid before the Parliament on 20 June 2012. 

3. The Committee notes that, as the instrument came into force on the same day 
as the amendment Rules, there has been a failure to lay it at least 28 days before it 
comes into force, as required by section 28(2) of the Interpretation and Legislative 
Reform (Scotland) Act 2010. 

4. As part of its scrutiny of the instrument, the Committee considered the 
explanation that the Scottish Government provided in its letter to the Presiding 
Officer for this failure. The correspondence is reproduced in the Appendix.  

5. The letter narrates the need to make a new instrument to deal with the defects 
in the amendment Rules identified by the Committee. By coming into force on the 
same day as the amendment Rules, it ensures that the defective provision does not 
have effect, and gives effect to the Scottish Government’s policy intention. 

6. The Committee observes that, as there appears to have been a failure to lay 
the instrument in accordance with section 28(2) of the Interpretation and Legislative 
Reform (Scotland) Act 2010, reporting ground (j) is engaged. However, the 
Committee finds the Scottish Government’s explanation for that failure to be 
acceptable.  

7. The Committee therefore draws the instrument to the attention of the 
Parliament on reporting ground (j) as there has been a failure to lay the 
instrument at least 28 days before it comes into force, as required by section 
28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010. 

8. In doing so, the Committee finds the explanation provided by the Scottish 
Government for this failure to be acceptable. It also welcomes the prompt 
action taken by the Scottish Government to make this amending instrument to 
correct defects in the Parole Board (Scotland) Amendment Rules 2012 which 
were identified by the Committee at its meeting on 12 June 2012, so that the 
amending instrument will come into force at the same time as that instrument. 
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Annexe B 
 

Executive Note 

 
Parole Board (Scotland) Amendment (No.2) Rules 2012 

 
SSI 2012/197 

 
1. The above instrument is proposed to be made in exercise of the powers 
conferred by section 20(4) of the Prisoners and Criminal Proceedings (Scotland) Act 
1993(a).  The instrument is subject to negative resolution procedure.  
 
Background 
 
2. The Parole Board (Scotland) Rules 2001 (S.S.I. 2001/315) (“the 2001 Rules”) 
make provision to allow the Parole Board for Scotland (“the Board”) to consider the 
release of various categories of prisoner.  Under Part III of the 2001 Rules, the Board 
considers cases using a simplified procedure which is based on a dossier of reports 
that is considered at a casework meeting.  The Board can also conduct a Part III 
case meeting by means of an oral hearing at which the prisoner is present, should it 
consider such a hearing to be in the interest of justice.  Under Part IV of the 2001 
rules, which generally concerns the most serious categories of cases including 
prisoners sentenced to life imprisonment, cases are dealt with by way of a tribunal at 
which the prisoner is present.    
 
Policy objective  
 
3. This S.S.I is intended to correct a defect in S.S.I. 2012/167, and seeks to 
make clarify how many members can deal with particular categories of case under 
Part III of the Rules.  It seeks to make further amendments to the 2001 rules, and 
makes three revocations to S.S.I. 2012/167.    
 
4. Part III cases are presently considered by three members of the Board.  Rule 
2 of the present rules substitutes rule 14 of the 2001 Rules.  The key changes are to 
14(1) and 14(2).  These changes are intended to specify that all Part III cases (other 
than those determined to be dealt with by way of an oral hearing under rule 15A of 
the 2001 rules) can be dealt with by 2 members of the Board, rather than 3.  New 
rule 16(2), however, allows the chairman of the Board to appoint a third member to 
deal with cases where 2 members cannot reach a unanimous decision.  Cases dealt 
with under rule 15A will continue to be dealt with by 3 members, except in the 
circumstances set out in rule 14(7), where they can be dealt with by 2 members.        
 
 
Justice Directorate  
June 2012 
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Appendix 
 

Parole Board (Scotland) Amendment (No. 2) Rules 2012 (SSI 2012/197) 
 
Breach of laying requirements: letter to Presiding Officer 
 
The above instrument was made by the Scottish Ministers under section 20(4) of the 
Prisoners and Criminal Proceedings (Scotland) Act 1993 on Monday 18 June 2012. 
It is being laid before the Scottish Parliament today and is to come into force on 26 
June 2012.  
 
Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 has 
not been complied with. In accordance with section 31(3) of that Act, this letter 
explains why. 
 
S.S.I. 2012/197 is required to correct a drafting defect contained in rule 7 of S.S.I. 
2012/167, which was identified by the Subordinate Legislation Committee at their 
meeting of 12 June 2012.  
 
S.S.I. 2012/167 made a number of amendments to the Parole Board (Scotland) 
Rules 2001 (S.S.I. 2001/315) (“the principal rules”). Rule 7 of S.S.I 2012/167 
amended rule 14 of the principal rules to allow the Parole Board to appoint 2 
members to deal with certain cases, instead of 3 while preserving the power of the 
chairman of the Board to appoint 3 members to deal with cases by oral hearing 
under rule 15A.  
 
As drafted, rule 7 of S.S.I. 2012/167 would not have achieved the intended policy 
objective, because it did not preserve the chairman of the Board’s ability to appoint 3 
members in cases determined to be dealt with by way of an oral hearing. Given that 
that instrument is due to come into force on 26 June 2012, the Scottish 
Government’s view was that it was necessary to breach the 28 day rule in order to 
ensure that the error identified by the SLC was rectified as quickly as possible, so as 
to ensure that the policy objective is achieved. We are grateful to the Committee for 
drawing the error to our attention.  
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Justice Committee 
 

24th Meeting, 2012 (Session 4), Tuesday 4 September 2012 
 

Letter from the Scottish Government to the Convener 
 

Implementation of Scottish Law Commission Reports 
 
Thank you for your follow up letter of 27 June 2012 regarding implementation of 
Scottish Law Commission Reports and the timetable for a Bill to implement the 
recommendations of Lord Cullen’s Review of the Fatal Accident Inquiry legislation.   I 
have set out below my response to each of the questions you raised in your letter.  
 
Damages for Psychiatric Injury (2004 report) and Personal Injury Actions: 
Limitations and Prescribed Claims (2007 report) 

Question: Can you provide a clearer indication of the timescale for the consultation 
on Damages for Psychiatric Injury (2004 report) and Personal Injury Actions: 
Limitations and Prescribed Claims (2007 report).  

Scottish Government response: On Damages for Psychiatric Injury (2004 report), 
and Personal Injury Actions: Limitations and Prescribed Claims (2007 report), we 
intend to publish our consultation paper during the final quarter of this year which will 
seek views on implementation of both reports.  

Fatal Accident Inquiries 
 
Question: Can you provide a broad indication of the timetable for this Bill?  
 
Scottish Government response: The Scottish Government is committed to 
introducing a Bill to implement the recommendations of Lord Cullen’s Review of the 
Fatal Accident Inquiry legislation, insofar as these require primary legislation, within 
the lifetime of this Parliament, but during the second half of this session.   
 
There is a big justice reform agenda, including implementation of Lord Carloway’s 
reforms on criminal law and practice and the Scottish Civil Courts Review which was 
led by the new Lord President, Lord Gill. This will obviously require to be managed 
systematically.   
 
Legislation on fatal accident inquiries will therefore need to be introduced when time 
and resources permit, taking account of the range of priorities in this area.  Many of 
Lord Cullen’s recommendations did not, however, require primary legislation and 
have already been implemented by the Crown Office and Procurator Fiscal Service, 
such as the establishment of a Scottish Fatalities Investigation Unit. 
 
Prescription and Title to Moveable Property 

I have noted the Justice Committee has agreed to invite SPICe to produce a briefing 
paper on the recent Scottish Law Commission report in relation to Prescription and 
Title to Moveable Property.   
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I am copying this letter to Malcolm McMillan, the Chief Executive of the Scottish Law 
Commission. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
15 August 2012 
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Justice Committee  
 

24th Meeting, 2012 (Session 4), Tuesday 4 September 2012 
 

Letter from the Scottish Government to the Convener 
 

Making Justice Work Programme 
 
I am writing with information about progress with the Making Justice Work (MJW) 
Programme, as requested by the Committee in the report on the Scottish 
Government Draft Budget 2012-13 and Spending Review 2011. I also wrote to 
update the Justice Committee on 29 March 2012 in response to the Public Audit 
Committee’s report on the Audit Scotland report “An overview of Scotland’s criminal 
justice system”. 
 
By way of background for members, I have also included a short paper as an annex 
which sets out the background to the programme, and gives more detail about the 
five projects which are being taken forward through it. I intend to send the Committee 
regular progress updates, with another in January 2013, and my officials would be 
happy to brief the Committee informally should you wish more information. 
 
The programme contains a number of projects and workstreams which are being 
taken forward by different partners in the justice system. The programme overall is 
managed from within the Scottish Government’s Justice Directorate. The Scottish 
Court Service is managing the work on court structures (project 1) and the Scottish 
Legal Aid Board is managing the work on access to justice (project 3). The Crown 
Office and Procurator Fiscal Service and Association of Chief Police Officers 
Scotland also leading important projects within the wider project on improving 
procedures and case management (project 2). The Scottish Tribunals Service is 
leading project 5. 
 
Since I wrote to the Committee in March good progress has been made with all five 
projects. Within the work on court structures (project 1), the Scottish Court Service 
(SCS) has facilitated six stakeholder dialogue events to share and discussed some 
ideas about future court structures. The events focused on four broad questions: 
 

1. Could the High Court circuit be reduced and if so, where should it sit? 
2. Could sheriff and jury cases be consolidated into fewer centres and if so, 

where should they be? 
3. Could we manage with fewer buildings where we have more than one in any 

town or city? 
4. Could we manage with fewer courts where we have more than one within a 

reasonable travelling distance? 
 
The SCS Board will be considering the issues raised at its board meeting at the end 
August. Should it decide to pursue any of the options explored, these will be subject 
to full public consultation during the autumn, and any proposals to close current 
locations will have to come before the Scottish Parliament following consideration of 
consultation responses. 
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Alongside this work on options for the future structure of the court estate, the work to 
implement the recommendations of the Scottish Civil Courts Review has been 
developing. This includes legislation to establish a Civil Justice Council, which the 
Committee is considering as part of the Scottish Civil Justice Council and Criminal 
Legal Assistance Bill. 
 
Turning to the project on procedures and case management (project 2), some of the 
workstreams are already delivering change on the ground, and others are now 
preparing for delivery. For example the Crown Office has been running a successful 
pilot scheme to text witnesses to remind them to attend Edinburgh Sheriff Court.  
This is now to be rolled out nationally. I recently visited HMP Barlinnie to see how the 
Scottish Prison Service and Scottish Court Service were making use of video 
conferencing for used for full committals in the petition court. In the first two months 
of use, there were 110 applications of which 105 were granted and, of these, 68 
proceeded and used video – representing around 40% of all full committals. I expect 
further progress to be made over the coming months as new equipment is rolled out 
to other locations.  
 
A new electronic scheduler for police witnesses has been developed and is now 
being rolled out.  All police forces will be part of the system before the introduction of 
the single force next year. This will help to save both time and money for the police, 
allowing Crown Office staff to quickly identify whether a police officer due to give 
evidence is available. This will also help to ensure that cases can go ahead when 
planned, avoiding inconvenience for other court users. 
 
As well as these short-term efficiency projects, we are also now seeing significant 
progress on the longer term aspects of criminal procedure reform, with major 
consultations launched on victims and witnesses in May 2012 and implementing the 
recommendations of the Carloway review in July 2012. A consultation on 
implementing Sheriff Principal Bowen’s recommendations on sheriff and jury 
procedure will follow in the coming months. 
 
Work on access to justice continues to be developed in project 3. Applications to 
Scottish Legal Aid Board’s grant funding programme for 2012-15 closed in June. 
This is a £7 million fund to provide access to legal advice and representation for 
people dealing with a range of civil legal issues and for projects relating to debt 
advice.  These resources are to be used during the period for two main purposes: 

 up to £0.9m is to be allocated to the approved extension of the Board’s 
existing programme of projects, to conclude in September 2012 

 the remaining funds are to be allocated to projects in a new programme in 
support in of the aims of the MJW Programme to:  

o enable people to have access to direct assistance to avoid or resolve 
problems formally or informally. This could include direct assistance 
and representation focused on the resolution of mortgage 
repossession, tenancy repossession and related debt matters, and pre 
and post-court follow-up work and advice services that tackle multiple 
and serious debt. 

o support people to use the full range of formal dispute resolution 
mechanisms with direct assistance where appropriate and 
proportionate. This could include information, one-off advice and 
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signposting to people with small claims and other civil court matters to 
increase people’s ability to navigate the court process themselves or to 
seek further assistance, or casework assistance to people with small 
claims-level cases enabling them to resolve matters pre-action or settle 
them early in the court process. 

 
Project 4 on coordinating IT and management information has made significant 
progress, winning the Public Sector Award at the Scottish Digital Technology Awards 
2012 in June. The SG and Scottish justice organisations were recognised for 
innovative partnership working to improve the justice system with their ground-
breaking project to establish whether people due to appear in court are in prison. 
The team developed a new, integrated IT system called 'Data Hub', which brings 
together information from the Scottish Prison Service (about people who are in 
prison) and the Scottish Court Service (about people who are due at each court). If 
the accused is in prison, an email is sent to administrators in Fiscal Offices in 
advance of the court session.   
 
Before the system was introduced, it was estimated that in around 10 per cent of 
cases the accused failed to appear in court, as prison staff were not alerted. The 
initial pilot of the project was such a success that it was introduced to all courts 
across Scotland within a month. So far only £250,000 has been spent on equipment, 
with the potential to save between £3.5 million and £6 million per year.  The Data 
Hub has the potential to be used to share other information securely between justice 
agencies, and the team is currently exploring further options for its use. 
 
Moving to the project on tribunals (project 5), the consultation on the reforming 
Scotland's tribunal system closed in June with proposals centring around a unified, 
integrated system which will be brought under the judicial leadership of the Lord 
President within a Scottish Tribunals Service. The consultation responses are due to 
be published at the end of August. 
 
I hope that this information is helpful. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
21 August 2012 
 

http://www.scotlandis.com/news/stories/celebrating-the-stars-of-the-scottish-technology-industry
http://www.scotlandis.com/news/stories/celebrating-the-stars-of-the-scottish-technology-industry
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ANNEX 
 
Introductory paper on Making Justice Work Programme – context and content 
 
1. This paper sets out the context within which the Making Justice Work Programme was 
set up by the Scottish Government in 2010.  The programme, which is being developed and 
delivered in partnership across the justice system, brings together a range of reforms to the 
structure and processes of the courts, access to justice and tribunals and administrative 
justice. 
 
2. Since 2007 the Scottish Government has been pursuing a single overarching purpose 
and set of outcomes in the National Performance Framework. This framework defines clearly 
the main outcomes that the Government wants the organisations in the public sector to 
achieve.  
 
3. Analysis of the outcomes to which justice contributes led the Justice and Safer 
Communities Directorates to identify the need to do more work in five main areas - Police 
and Fire Reform, Reducing Reoffending, Making Justice Work, Reassuring the Public and 
Building Safer Communities. We set these up as formal programmes of work with 
programme and project governance because each programme brings together a number of 
different bodies, and requires the discipline of programme and project planning to ensure 
that change is co-ordinated and benefits delivered.  
 
4. As well as the outcomes approach there were also several other important factors 
which drove us to design Making Justice Work. We had reports reviewing various aspects of 
the justice system, the most significant of these being Lord Gill’s review of the civil courts, 
which will have an impact also on the criminal courts; Lord Carloway’s report; and Sheriff 
Principal Bowen’s review of sheriff and jury procedure. The Scottish Government has 
accepted these reports, which will change fundamentally how business is done in our court 
system. 
 
5. Another report which has had an influence on the design of the MJW Programme has 
been the Audit Scotland report on the efficiency of the criminal justice system in Scotland, 
published in September 2011. This report identified in broad terms how much the system is 
costing us and what unnecessary delays in cases proceeding through the courts are costing. 
Some of the significant statistics demonstrating the need for greater efficiency include: 
 
• ‘Churn’ in the summary justice system costing £40m a year  
• Up to a third of civilian witnesses do not attend court 
• 90% of police in court are not called to give evidence  
• In 6 weeks, 300 people failed to appear in court for trial because already in prison  
• Only 10% of 66,000 summary criminal cases prepared for trial went ahead  
 
6. Another crucially important driver was the pressure to reduce public expenditure 
following the recession. We have fewer public resources in our sector so making sure we are 
using them to best effect becomes more important than ever. 
 
7. In this context and having examined the various reports and reviews, we brought 
together the work that we needed to do on systems and processes and established the 
Programme. MJW uses formal programme and project management approaches. Bridget 
Campbell, Director, Justice in the Scottish Government is the senior responsible owner for 
the programme, which means she is answerable in the Scottish Government for bringing the 
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work to fruition, working with partners to deliver the vision for the whole programme. The 
vision for the programme is: 
 

“The Scottish justice system will be fair and accessible, cost-effective and efficient, 
and make proportionate use of resources. Disputes and prosecutions will be resolved 
quickly and secure just outcomes.” 

 
8. A MJW Programme board oversees the work. The board consists of chief executives 
of justice organisations (including Scottish Court Service, Crown Office and Procurator Fiscal 
Service, Scottish Legal Aid Board, the Association of Chief Police Officers Scotland and the 
Scottish Tribunals Service) with non-executive input from Professor Richard Susskind of 
Gresham College and Strathclyde University and Marieke Dwarshuis, chief executive of 
Consumer Focus Scotland.  The Board also benefits from advice from two judicial advisers, 
Lord Pentland,  and Colin Milne, former President of the Employment Tribunal in Scotland.  
Five overarching projects have been set up to take forward the work beneath the programme 
board.  Each of these also has formal governance structure and formal ways of accounting 
for getting the work done. Annex A gives details. 
 
9. Alongside the work to define the projects, the MJW Programme has spent time 
defining a set of benefits of the programme. These are illustrated in the diagram below, 
showing how the benefits fit together, with improvements benefitting users of the justice 
system at the core.   
 
 

 
 
10. Measuring the benefits is complex but we have now agreed a range of measures for 
each benefit – primarily aiming to use existing measures. We are also developing new 
measures where these are needed, such as working to develop a common set of questions 
for users of the system to allow us to develop a better understanding of their experiences. 
 
11. The key sources of information are:  

o The Criminal Justice Board Management Information System which gives monthly 
performance information on the progress of cases from the police to sentence 

o Organisations’ own performance measures 
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o Public and user surveys such as the Scottish Crime and Justice Survey and the SCS 
Court User survey 

 
 
Scottish Government 
July 2012 
 
 
ANNEX A: Making Justice Work – Projects 
 
Project 1  Delivering efficient and effective court structures 
 
Project sponsor: Eleanor Emberson, Chief Executive, SCS 
 
Aim: To create a cost-effective, proportionate court structure in which cases and appeals are 
heard by the right court in both civil and criminal cases, reserving the use of the highest 
courts for the most serious and complex cases 
 
Sub-projects 
 
o Court structures  
o Enabling Technologies  
o Fee Structures  
o Judicial Structure  
o Legislation  
o Personal Injury Court  
o Rules Council /Civil Justice Council  
o Rules Rewrite  
o Sheriff Appeal Court  
 
12. Project 1 is about changing the court structures. It takes forward the structural reforms 
accepted by the Scottish Government from the Scottish Civil Courts review, and also 
includes the work that SCS has been leading looking at future court structures. While this 
project includes the legislation required to make the changes happen, there is a clear 
separation of the SCS role and Scottish Government’s policy responsibilities. 
 
 
Project 2: Improving procedures and case management 
 
Project sponsor: Bridget Campbell, Director, Justice, Scottish Government 
 
Aim: To improve the procedures of the justice system and to introduce active and effective 
management of cases, in order to minimise delays and adjournments to ensure the most 
cost-effective use of precious court time 
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Sub-projects 
 
• Getting people to court  
• Juror/witnesses process centralisation  
• Summary Justice System Model  
• Cross justice system video conferencing  
• Review of Sheriff & Jury implementation 
• Victims and witnesses  
• Carloway Review implementation 
• Long term policy development 
 
13. Within project 2 to date our main focus has been on some of the areas where the 
justice delivery bodies believe we can make gains in efficiency in the short term. Some of the 
projects within project 2 have already started to deliver changes and improvements to the 
system. For example, a range of witness attendance schemes have been piloted through the 
Getting People to Court project and the Summary Justice System model has set up a pilot 
sending text messages to remind witnesses to attend Edinburgh Sheriff Court. Consultation 
on implementation of a number of the medium term reforms (Carloway, Victims and 
Witnesses) has also now begun. 
 
 
MJW Project 3: Enabling access to justice  
 
Project sponsors: Lindsay Montgomery, Chief Executive, SLAB and Colin McKay, 
Deputy Director, Legal System, SG 
 
Aim: To develop a sustainable system for access to justice focused on early intervention 
which will support and empower people to avoid or resolve informally disputes and problems 
wherever possible and enable access to appropriate and proportionate assistance and to a 
range of methods of dispute resolution, including courts, tribunals and appropriate 
alternatives. 
 
Sub-projects 
• Co-ordination of publicly funded legal advice  
• Review of costs and funding of litigation  
• Legal capability  
• Development of alternative dispute resolution  
 
14. The focus of project 3 will be on the resolution of civil justice problems, and it will also 
consider methods of delivery of advice such as online or telephone advice services. 
 
 
MJW Project 4: Co-ordinating IT and Management Information 
 
Project sponsor: Don McGillivray, Deputy Director, Criminal Justice and Parole, SG 
 
Aim: To provide the strategic platform for the development of IT, data management 
and management information to ensure all justice organisations have access to the 
data and information that they need, with efficient administrative processes supported 
by appropriate technology 
 



 
J/S4/12/24/7 

8 

15. The aim of project 4 is to support business processes and improve access to justice 
by ensuring that the right people access to the right information at the right time. We have 
produced a strategy which has been agreed by all the main organisations which sets out a 
number of joint objectives for how IT can support wider improvement in the justice sector. 
 
Managing Information in Scotland’s Justice System: A five-year information systems 
strategy for Justice 
 
Objectives: 
o Improving the experience of justice system users 
o Supporting effective case management 
o Security and data integrity 
o Efficiency and cost reduction 
o Improving management information and performance information 
 
 
MJW Project 5: Establishing a Scottish Tribunals Service 
 
Project sponsor: Norman Egan, Chief Executive, Scottish Tribunals Service 
 
Aim: To establish an efficient and effective Scottish Tribunals Service by merging the 
administration of devolved tribunals and through the devolution of reserved tribunals 
to Scotland 
 
• Scottish Tribunals Service from December 2010 – first phase of devolved tribunals 
• Consultation on Scottish Tribunals Bill under way - proposals for bringing together 

judiciary for devolved tribunals into STS  
• Negotiations continuing with UK Government on reserved tribunals  
 
16. Project 5 takes forward two distinct strands. The first is to bring together the devolved 
tribunals in Scotland into an integrated administration.  Good progress has been made with 
this, with the first tribunals integrated in December 2010. The second strand is to devolve the 
reserved tribunals.  Discussions are ongoing with the Ministry of Justice over the timing of 
this. 
 
Making Justice Work Programme 
August 2012 
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REPORT ON EU JUSTICE AND HOME AFFAIRS MINISTERIAL COUNCIL 
MEETING, BRUSSELS, 7 AND 8 JUNE 2012 
 
Main outcomes of the Council 
 
Home Affairs Ministers: 
 

 adopted a general approach on two legislative proposals related to Schengen 
governance: amendments to the Schengen Borders Code, (common rules 
on the temporary reintroduction of EU border controls in exceptional 
circumstances); and amendments to the Schengen Evaluation Mechanism, 
(common rules to verify the application of the Schengen acquis)   

 noted the status of the development of the Common European Asylum 
System  

 welcomed the Commission proposal to amend the Eurodac Regulation 
 noted the status of Readmission Agreements between EU and third 

countries, with a particular focus on Turkey, Pakistan and Morocco 
 adopted Council Conclusions on a global alliance against child sexual 

abuse online, the Europol Information System (EIS) and on the 
establishment of a European Cybercrime Centre.   

 heard the EU Counter-Terrorism Co-ordinator presentation of his most recent 
discussion paper on the EU Counter Terrorism Strategy 

 
Justice Ministers: 
 

 reached a general approach on a Directive on the right of access to a 
lawyer in criminal proceedings and on the recast of a Regulation on 
jurisdiction and the recognition and enforcement of judgements in civil and 
commercial matters (Brussels I Regulation) 

 reached a partial general approach on two new proposals for Regulations 
establishing the financing programmes within the framework of the 
Multiannual Financial Framework for the period 2014-2020 (the Justice 
Programme and the Rights, Equality and Citizenship programme). 

 endorsed the text of the proposal for a Council Decision establishing the 
Multiannual Framework of the European Union Agency for Fundamental 
Rights for 2013-2017  

 had an orientation debate on the way forward for a proposal for Regulation on 
a Common European Sales Law 

 
The Mixed Committee (EU plus Norway, Iceland, Liechtenstein and 
Switzerland): 
 

 held a debate on the Schengen Governance package.  It also reviewed the 
state of play on the implementation of the Schengen Information System 
(SIS II) 

 
The United Kingdom was represented by the Secretary of State for Justice, Kenneth 
Clarke and the Secretary of State for the Home Department, Teresa May. 
Details on items of particular interest to the Scottish Government are provided below. 
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SIS II 
 
The Committee looked at the latest developments on the implementation of the 
Schengen Information System (SIS II). The Commission reported that the milestone 
II tests were carried out successfully and that the anticipated go live date is the first 
quarter of 2013.  SIS is a database available to Member State authorities containing, 
inter alia, relevant information about missing persons, outstanding EAWs and lost or 
stolen objects.  The UK currently does not have access, but plans to take part 
however in the new system (SIS II).  UK participation will be limited to law 
enforcement issues, as the it does not participate in EU internal borders relaxation. 
   
Eurodac Regulation 
 
Regarding ‘Eurodac’, the Commission presented its newly tabled proposal for a 
revised Regulation which, amongst other things, proposes the facilitation of  law 
enforcement access for the purposes of fighting terrorism and organised crime, 
subject to strict conditions on data protection.  The Eurodac system includes 
fingerprint records and aims to support efforts to counter fraudulent asylum 
applications, such as multiple submissions (forum shopping) and false identity.  
 
Terrorism 
 
The EU counter terrorism co-ordinator presented his latest biannual report at the 
Council.  In this report he emphasised the need for the EU Agencies to co-operate in 
combating terrorism, expressed concern at the development of safe havens in Africa 
and at the risk posed by ‘lone actors’.  
 
Europol Information System (EIS) 
 
The Council Conclusions adopted were in relation to encouraging a more effective 
and increased use of the Europol Information System (EIS) in the fight against cross 
border crime.  
 
Global alliance against child sex abuse online 
 
The aim of the proposed ‘alliance’ is to encourage countries across the world to 
participate in this initiative. 
 
 
Right of access to a lawyer in criminal proceedings  
 
The Council reached a general approach on a proposal for a Directive on the right of 
access to a lawyer in criminal proceedings, which aims to approximate Member 
States (MS) laws in a field where substantial differences between national systems 
exist and there is lack of agreement about the interpretation of ECHR case-law.  The 
original Commission proposal met with criticism and although some Member States 
still have concerns about some points of the revised text, it was generally agreed 
that it was time to open discussions with the European Parliament with a view to 
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bringing these complex and sensitive negotiations to a conclusion  (The Commission 
submitted its original proposal on 8 June 2011)  
 
The text of the proposal has been considerably redrafted during MS negotiations and 
the Presidency view was that the current text struck a balance in MS positions.  For 
example, in Article 3(4), a distinction is now made on the right of access to a lawyer. 
In all cases where a suspected or accused person is deprived of liberty, MS should 
make the necessary arrangements to ensure that such a person is in a position to 
exercise his/her right of access to a lawyer; but in cases where he/she is not 
deprived of liberty, authorities should not prevent access to a lawyer. 
 
The proposed Directive is part of a Roadmap on criminal procedural rights, agreed 
by the Council in November 2009, which sets out a series of proposals aiming to 
establish common minimum standards on the rights of suspects and accused 
persons in criminal proceedings. 
 
Brussels I Regulation recast  

The Council endorsed a general approach on the recast Regulation on jurisdiction 
and the recognition and enforcement of judgements in civil and commercial matters 
("Brussels I"). The purpose of the proposal is to make the circulation of judgments in 
civil and commercial matters easier and faster within the Union, in line with the 
principle of mutual recognition. 
 
The recast regulation will simplify the current Brussels I regime by abolishing 
exequatur; i.e. the procedure for the declaration of enforceability of a judgment in 
another Member State (MS). The agreement also confirms that, except in limited 
circumstances, the Regulation will not apply to non EU disputes, and that arbitration 
is excluded.  Another important change will be a rule on international lis pendens1, 
which will allow the courts, on a discretionary basis, to stay and eventually 
discontinue proceedings in situations where another court with jurisdiction is seized. 
 
Common European Sales Law 
 
The Council held an orientation debate on how to handle further negotiations on the 
proposal for a Regulation on a Common European Sales Law. The discussion 
focused on the legal base; whether there was a need for the proposed Common 
European Sales Law; its scope; and whether to start work on the model contracts.  
 
The debate revealed divergent views on the proposal, but that notwithstanding, the 
Presidency drew the conclusion that even though approaches to the issue were 
different, this ought not to prevent examination of the substance of the Annex of the 
proposal. The legal base issue, for example, could be taken forward in parallel and 
might in fact depend on the final agreed scope.  Many MS supported the view that 
clarification was needed on the extent to which the individual parts of the proposal 
would work towards removing actual practical obstacles to the internal market. 
 

                                                 
1 Pending suit or action 
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Finally, given the length and complexity of the model contracts in the Annex, it was 
emphasised that sufficient time be allowed for the proposal to be examined 
thoroughly.   
 
Succession 
 
The Council adopted without discussion a Regulation on jurisdiction, applicable law, 
recognition and enforcement of decisions and authentic instruments in matters of 
succession and the creation of a European Certificate of Succession.  The UK has 
chosen to opt out of this Regulation. 
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PRINCIPAL EU JHA CIVIL DOSSIERS - JUNE 2012 UPDATE 
 

Proposal Current Position Next Steps 
Proposed Regulation of the 

Parliament and Council on 

jurisdiction, applicable law, 

recognition and enforcement in 

matters of Succession (Devolved) 
 
Following the European 
Commission‟s Green Paper (March 
2005), a draft legislative proposal 
dealing with cross-border EU 
successions was published in 
October 2009. 
 

A UK-wide consultation organised by Scottish Government and UK 
Ministry of Justice officials on whether the UK should opt-in to this 
proposal, indicated that the vast majority of respondents north and 
south of the Border did not support a UK opt-in.  
 
At the outset the three main areas of concern were i) the potential 
problems – particularly for charities and trusts – relating to „clawback‟ 
as a result of the application of the succession laws of some other 
Member States; ii) a lack of an adequately defined connecting factor 
which could lead to inappropriate results and create legal uncertainty; 
and iii) the fact that the rules on jurisdiction would not apply to notaries 
in civil legal systems (thus creating an unbalanced situation in relation 
to court-based systems). Consequently, the UK Government, with SG 
support, intimated that the UK would not opt in.   
 
The UK continued however to engage in negotiations, and progress 
was made in respect of some of the concerns, but as the dossier has 
moved towards final agreement over the last 6 months it has become 
clear that both on clawback, and latterly also administration of the 
estate, the UK would still be unable to opt in. 

Following final adoption and publication, likely 
later in 2012, the Regulation will come into 
force, without the participation of the UK for 
the foreseeable future.  The Scottish 
Government agrees with this approach. 
 
 
 
 
 
 
 
 
 
 
 
 
 
(This item will be removed from the next 
version) 

 

Proposal Current Position Next Steps 

Proposed Council Regulation 
implementing enhanced co-
operation in the area of the law 
applicable to divorce and legal 
separation (Rome III) (Devolved) 
This draft Regulation proposes 
European rules regulating which 
country‟s law would apply in cross-
border divorce cases and legal 
separations.  As an enhanced co-
operation measure, the Regulation 
would only apply to those Member 
States which have opted in. 

The UK‟s response to the European Commission‟s 2005 Green Paper 
highlighted serious concerns around applying foreign law to cross-
border divorce situations.  The UK, supported by the Scottish 
Government, opted out of the Commission‟s subsequent proposals as 
there were concerns that applying the law of foreign jurisdictions in the 
UK could involve considerable practical difficulties, cause delay and 
increase costs.  The former Justice 1 Committee supported that 
decision. By May 2008 it was clear that a number of Member States 
would not accept a Regulation on the lines proposed and it was 
withdrawn.  Nine Member States then asked the Commission to bring 
forward a proposal for enhanced co-operation, which was eventually 
adopted by 14 States at the December 2010 JHA Council meeting. 

The UK and Scottish position remains that 
there is no intention of participating in this 
measure. 
 

 

 

 

 

 

(This item will be removed from the next 

version) 
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Proposal Current Position Next Steps 
Proposed Regulation on 

Jurisdiction, Applicable Law and 

the Recognition and Enforcement 

of Decisions in matters of 

Matrimonial Property Regimes 
(Devolved) 
 
This proposal relates to “matrimonial 
property regimes” which mean a set 
of rules concerning property 
relationships of the spouses between 
themselves and in respect of third 
parties.  It will create rules to govern 
which court should have jurisdiction 
to deal with such disputes and which 
law should apply (including in some 
circumstances an ability for couples 
to choose the law), and to provide a 
mechanism for the recognition and 
enforcement of court judgments 
throughout the EU. 
 

Extensive consultation with key stakeholders took place in Scotland 
and rest of UK on the basis of which the UK submitted an initial, 
sceptical, response at the end of April 2007. The response indicated 
that the proposals did not adequately reflect the position of common-
law jurisdictions such as Scotland and England, nor had they been 
prepared with proper regard for better regulation principles.  
 
In March 2011 the European Commission published two proposed 
regulations concerning jurisdiction, applicable law and the recognition 
and enforcement of decisions in matters concerning matrimonial 
property regimes and the property consequences of registered 
partnerships.  
 
The UK Government, supported by the Scottish Government, opted-
out of this proposal September 2011.   
 
There has been little progress in negotiations to date. 

Negotiations will continue under the incoming 
Cypriot Presidency. 
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Proposal Current Position Next Steps 
Proposed Regulation on 

Jurisdiction, Applicable Law and 

the Recognition and Enforcement 

of Decisions regarding the 

Property consequences of 

Registered Partnerships. 

 

This proposal relates to “property 
consequences of registered 
partnerships” which mean a set of 
rules concerning property 
relationships of the spouses or 
partners, between themselves and in 
respect of third parties.  It create 
rules to govern which court should 
have jurisdiction to deal with such 
disputes and which law should apply 
(including in some circumstances an 
ability for couples to choose the law), 
and to provide a mechanism for the 
recognition and enforcement of court 
judgments throughout the EU. 
 

See above See above 
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Proposal Current Position Next Steps 
Proposed Common European Sales Law 

(CESL) (Devolved)..   
 
The European Commission published (11 
October 2011) a proposal for a Regulation 
establishing a European Sales Law optional 
instrument, which aims to establish a 
Common Sales Law for the European Union 
(CESL).   
 
The Regulation contains a set of uniform 
contract law rules covering the whole life 
cycle of a contract, which would form part of 
the national law of each Member State, as an 
alternative regime of contract law to the 
national law which would otherwise have 
applied.  This would operate in cross-border 
sale of goods contracts and contracts for 
digital content and could only be used where 
there was agreement between the seller and 
buyer to apply this regime to their contract 
rather than their own national law which 
would otherwise have applied to their 
relations. 
 
The provisions are restricted to sale of goods 
and contracts for digital content (and closely 
related) matters, and the optional law is 
available only in business to business 
transactions if one is a small to medium sized 
enterprise, and in business to consumer 
transactions. 

The current legal base suggested by the Commission is Article 
114 TFEU (approximation of laws in relation to the internal 
market).  As this is a non JHA legal base, the UK opt in 
Protocol does not apply. 
 
Initial negotiations have focused on general, high level issues.  
There has therefore been no consideration of the details of the 
Regulation.  These high level issues have included (a) the 
legal base, with some arguing that Article 352 would be more 
appropriate (b) potential relationship with other instruments, 
and in particular „Rome I‟ (law applicable to contractual 
obligations) (c) whether the measure should be 
optional/binding or non binding.  More fundamentally there is 
still a wide divergence of views among Member States as to 
whether such an instrument will actually fulfil the Commission 
objective of facilitating cross border commerce. 
 
As part of a UK wide call for evidence, the Scottish 
Government held a stakeholder event on 15 May 2012, at 
which participants expressed a variety of views on the 
proposed Regulation. 
 
At the June 2012 JHA Council, Ministers discussed many of 
the issues highlighted above.  While the outcome was 
inconclusive, the Presidency thought that lack of consensus 
on matters such as legal base ought not to prevent the 
working group starting consideration of the details of the draft 
Regulation. 
 
The UK has not yet formed a final position on the proposed 
Regulation but responses from stakeholders to the call for 
evidence will form the basis of that final position. The UKG 
response to the Commission is expected after the summer 
recess. 

Negotiation and discussions on the 
proposal are ongoing. 

 

http://ec.europa.eu/justice/contract/files/common_sales_law/regulation_sales_law_en.pdf
http://ec.europa.eu/justice/contract/files/common_sales_law/regulation_sales_law_en.pdf
http://ec.europa.eu/justice/contract/files/common_sales_law/regulation_sales_law_en.pdf


J/S4/12/24/9 
 

5 

 

Proposal Current Position Next Steps 
Recast of Regulation 44/2001, 

Brussels I, on jurisdiction, 

recognition and enforcement of 

judgements in civil and 

commercial matters.  (Devolved)  
 
Brussels I seeks to facilitate the „free 
circulation of judgments‟ in civil 
procedure within the EU in the 
context of mutual recognition of 
judicial decisions, by setting out rules 
in relation to jurisdiction and the 
recognition and enforcement of 
judgments.  It also seeks to minimise 
the possibility of concurrent 
proceedings. 
 
The Brussels I „recast‟ proposal, 
published in December 2010, seeks 
to update the Regulation by taking 
account of certain ECJ rulings 
(notably in relation to arbitration) and 
also to streamline proceedings by 
abolishing intermediate proceedings 
at the enforcement stage, also 
known as „exequator‟. 

With the agreement of the Scottish Government, the UKG decided to 
opt-in to this draft Regulation. 
 
After slow initial progress, a period of more focused negotiations over 
the last 6 months has taken the recast proposal towards agreement.   
 
The UKG assessment is that UK negotiating objectives, agreed also 
with the Scottish Government, have been met in all essential points.   
 
In particular, (a) agreement has been reached on clarification that 
arbitration should be excluded from scope (b) jurisdiction will not be 
extended to countries outside the EU, save in very limited 
circumstances (c) although a new streamlined procedure will be 
brought in, all the current protections to safeguard legitimate interest of 
judgment debtors have been preserved and will be considered where 
enforcement is being sought (d) choice of courts agreements have 
been safeguarded. 
 
At the June 2012 JHA Council meeting Ministers endorsed the position 
arrived at by the negotiators, and so were able agree a general 
approach. However, it was accepted that the Recitals and Forms 
require further refinement. 
 
 

Work will continue on the Recitals and 
Forms.  As this is a co-decision dossier the 
European Parliament will also have to 
consider the text as presented by the 
Member States.   
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Proposal Current Position Next Steps 
Proposed Draft Regulation for a 

European Account Preservation 

Order (Devolved) 
 
Following a Green Paper and 
representations from the European 
Parliament, the Commission finally 
published a proposal for a draft 
Regulation in July 2011.  It proposes in 
cross border cases to: enable creditors 
to obtain account preservation orders 
on the basis of the same conditions 
irrespective of the country where the 
competent court is located; allow 
creditors to obtain information on the 
whereabouts of their debtors' bank 
accounts; and reduce costs and 
delays for creditors seeking to obtain 
and enforce an account preservation 
order in cross-border situations. 
 
The proposed measures for both 
arrestment and information 
disclosure would be additional to any 
remedy already available in national 
law. However the recommendations 
do not detail any enforcement 
processes. 
 

While welcoming in principle measures that facilitate easier resolution 
of disputes and enforcement judgments across borders for both 
businesses and citizens, both the Scottish and UK Governments also 
recognise that there needs to be a very careful balance between the 
rights of creditors to recover debts and the provision of adequate 
protection for defendants.  
 
The question of the rights of the defendant is particularly sensitive in 
this field as the freezing of bank accounts is a measure which has far 
reaching consequences and it is proposed that there should be 
automatic mutual recognition of orders.  A key UK objective therefore 
is to seek to ensure during negotiations that safeguards for the 
defendant are effective and that recourse to them is as easy as 
possible.  The UK JHA opt in Protocol applies, and the UK 
Government, supported by Scottish Government, has opted-out of this 
proposal initially pending clarification of this and other technical issues.  
However, the UK will participate in the negotiations. 
 
Scottish Government and Accountant in Bankruptcy experts are also 
considering potential interplay with and implications for Scottish 
procedure e.g. the suggested interim (pre-judgement) bank arrestment 
(like the Scottish “arrestment on the dependence”), and with respect to 
enforcement, which would appear to have potential impact on Sheriff 
Officers/Messengers at Arms. 
 
Scottish leads continue to liaise with counterparts in the Ministry of 
Justice on these matters. 
 
 
 

There has been little progress thus far in the 
negotiations, which are set to continue 
under the incoming Cypriot Presidency. 
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Proposal Current Position Next Steps 
Green Paper on Promoting Free 

Movement of Public Documents 

and Recognition of the effects of 

Civil status Records (Devolved) 
 

The Commission issued a Green Paper to which UKG responded in 
May 2011. 

Awaiting further Commission action. 

 

 

Proposal Current Position Next Steps 
Proposed Regulation on mutual 

recognition of protection 

measures in civil matters 

(Devolved) 
 

The draft Regulation, part of the EC's 
package on victims, was published 
on 18 May 2011.  It has the same 
aim as the counterpart criminal law 
Directive – to facilitate cross border 
application of domestic protection 
measures.   
 
This Regulation follows on from a 
Member State initiative put forward 
by Spain (European Protection 
Order) which was ultimately limited 
to cover criminal matters only. The 
instruments are intended to 
complement each other so that as 
many orders as possible are covered 
despite the differences in systems 
between Member States.  See 

criminal dossier update. 
 

The UK opt in applies and the UKG, supported by the SG, have 
chosen to participate in this Regulation from the outset. 
 
Negotiations have proceeded slowly, but the current Danish 
Presidency has sought to consolidate progress.   
 
Recent issues which have been covered are (a) the potential 
relationship between this measures and other cross border civil law 
provisions, principally the „Brussels IIa‟ Regulation. (Jurisdiction and 

the recognition and enforcement of judgments in matrimonial matters 

and the matters of parental responsibility) (b) the nature of the 
Certificate, which would provide information on the content of the 
protection measure (c) whether to limit the scope to a closed list of 
measures.  
 
However, no conclusion has as yet been reached on the outstanding 
provisions. 
 

Negotiations will continue under the 
incoming Cypriot Presidency. 
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Proposal Current Position Next Steps 
Alternative Dispute Resolution (ADR) 

(Devolved) 
 
The European Commission published legislative 
proposals on 29 November 2011 for a draft 
Directive on alternative dispute resolution for 
consumer disputes and a draft Regulation on 
online dispute resolution for consumer disputes. 
ADR refers to schemes that are available to help 
complainants resolve their disputes out of court. 
The most common forms are mediation, where an 
independent third party helps the disputing parties 
to come to a mutually acceptable outcome, and 
schemes where an independent third party 
considers the facts and takes a decision which 
may or may not be binding on one or other of the 
parties. 
 
The Commission claimed the proposed Directive 
would ensure quality ADR schemes existed to deal 
with contractual disputes arising from the sale of 
goods and the provision of services by traders 
across the EU. The draft Regulation would enable 
consumers and traders to access directly an online 
dispute resolution platform (ODR platform) which 
will help to resolve contractual disputes arising 
from cross-border online transactions through the 
intervention of an ADR scheme complying with the 
Directive. 
 

As the legal base for these proposals is Article 114 
TFEU (approximation of laws in relation to the 
internal market) the UK JHA opt in Protocol did not 
apply. 
 
After very intensive negotiations over the last 6 
months the Presidency achieved a general 
approach (agreement to the Member State 
position) at the Competitiveness Council on 30 
May 2012.   
 
The assessment of the UKG, which the SG 
shares, is that the outcome was favourable for UK 
objectives, including on ADR: (a) exclusion of 
disputes initiated by businesses against 
consumers (b) inclusion of digital content (c) 
exemptions agreed for healthcare 
services/providers of government funded further/ 
higher education courses (d) restriction of Member 
State requirement to ensure ADR to disputes 
involving a trader within that MS (e) ADR entities 
can refuse to deal with disputes if this would 
seriously impair effective operation, providing such 
rules do not significantly impact consumers (h) 
only businesses that commit to, or under national 
law are obliged to, use an ADR entity or ADR 
entities will now have to provide consumers with 
information (i) MS are allowed to designate more 
than one Competent Authority to monitor 
standards of ADR entities.  
 
On ODR (a) like ADR scope has been limited to 
disputes submitted by consumers against traders 
(b) ODR facilitators will only have to provide 
information to consumers if the consumer requests 

As these proposals are subject to co-decision with 
the European Parliament, the next stage is the 
Trilogue negotiation, which will be overseen by the 
incoming Cypriot Presidency. 
 
Beyond that, the Commission Work Programme 
anticipates a further legislative proposal in 2012, 
covering business to business disputes, which it 
anticipates will complement the current proposals. 
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assistance (c) ODR facilitators must be subject to 
rules of professional secrecy or other equivalent 
duties of confidentiality (d) only businesses that 
commit to, or are obliged to, use ADR for disputes 
about online, cross-border sales to consumers will 
now have to provide consumers with information 
about the existence ODR (e) all businesses that 
engage in online, cross-border sales to consumers 
must provide consumers with their email address. 
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PRINCIPAL EU JHA CRIMINAL AND POLICE DOSSIERS 
JUNE 2012 UPDATE 

 
Subject and Summary of Proposal Current Position Next Steps 

Framework Decision on Mutual Recognition of 
Confiscation Orders.  (Reserved/devolved) 
 
This FD applies the principle of mutual recognition 
to seizure of assets.  The effect, in general, is that 
an order to confiscate assets made by a court in 
one EU jurisdiction can be enforced in any other. 

Published on 6 October 2006 as Council 
Framework Decision 2006/783/JHA. 
 
 
 
 
 
 

 

Implementation deadline was 24 November 2008.   
 
Proceeds of crime legislation is contained in a 
single UK wide statute, but implementation 
involves both devolved and reserved issues and 
the Scottish Government are therefore in contact 
with Home Office counterparts on this matter.  It is 
believed that primary legislation is required, and 
when a suitable legislative slot is identified, a 
decision will be taken as to whether separate 
Scottish provisions are required or whether the 
legislation can extend to Scotland by way of a 
legislative consent motion. 
 

Framework Decision on the European Evidence 
Warrant.  (Mainly devolved) 
 
This FD applies the principle of mutual recognition 
to the provision of certain types of readily available 
evidence in cross border criminal proceedings.  It 
will begin to replace traditional mutual legal 
assistance by, for example, creating deadlines to 
respond and limiting grounds for refusal. 
 

Published  on 18 December 2008 as Council 
Framework Decision 2008/978/JHA. 
 

Implementation deadline was 19 January 2011.   
 
Many of the functions related to mutual legal 
assistance are matters of criminal procedure, and 
are dealt with in operational terms for Scottish 
interests by the Crown Office.  The current UK 
mutual legal assistance provisions are largely to 
be found in the Crime (International Co-operation) 
Act 2003.  An affirmative order-making power 
designed to implement the FD was enacted in the 
Criminal Justice and Licensing (Scotland) Act 
2010. However, as the proposed European 
Investigation Order Directive would effectively 
replace this FD, implementation is on hold.  It is 
understood that this is the approach being taken 
by most other Member States. 
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Subject Current Position Next Steps 
Framework Decision on the application of the 
principle of mutual recognition to judgments in 
criminal matters imposing custodial sentences 
or measures involving the deprivation of liberty 
for the purpose of their enforcement in the 
European Union.  (Devolved) 
 
This initiative deals with the conditions under which 
a custodial sentence imposed in one Member State 
can be enforced in another i.e. it relates to the 
transfer of prisoners. 

Published on 27 November 2008 as Council 
Framework Decision 2008/909/JHA. 
 

Implementation was required by 5 December 
2011.   
 
Provision included in the Criminal Justice and 
Immigration Act 2008 meant that the UK was 
already largely compliant.  However, a minor 
amendment was also required to the Repatriation 
of Prisoners Act 1984 (to provide for transit), and 
this was dealt with in the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012.  These 
provisions apply in Scotland.  (This item will be 
removed from the next version) 

Framework Decision on the European 
Supervision Order (mutual recognition of 
supervision measures as an alternative to 
provisional detention.)  (Devolved) 
 
The broad aim of this measure is to allow the 
substitution, in suitable cases, (where bail would be 
considered for a national in the same 
circumstances) of pre-trial detention for defendants 
in criminal proceedings arising in other Member 
States, with a non-custodial supervision measure in 
the person‟s normal place of residence i.e. a type 
of bail, which would be mutually recognised. 

Published on 23 October 2009 as Council 
Framework Decision 2009/829/JHA.   

Implementation is required by 1 December 2012. 
 
Implementing legislation will be required in 
Scotland.  The Scottish Government are 
assessing the requirements for this and examining 
potential legislative vehicles. 
 

Framework Decision on recognition and 
supervision of suspended sentences and 
alternative sanctions.  (Devolved) 
This FD enables convicted persons who have been 
given such sentences to return to their normal 
place of residence, and to facilitate the giving of 
such sentences, where this is otherwise 
appropriate, by setting out a scheme of mutual 
recognition and execution.  Scope includes parole 
within suspended sentences, as well as 
alternative/conditionally suspended sentences.   

Published on 27 November 2008 as Council 
Framework Decision 2008/947/JHA. 

Implementation deadline was 6 December 2011. 
 
Provisions in the Criminal Justice and Licensing 
(Scotland) Act 2010 enable Scottish Ministers to 
modify existing primary legislation by an 
affirmative SSI to implement the FD. The practical 
implications of implementation and a process for 
the transfer in and out of relevant judgements has 
now been developed and work on the SSI is 
progressing. 
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Framework Decision on the Transmission to 
and Keeping by the Member State of Nationality 
of Information on Criminal Convictions.  
(Devolved) 
 
This FD proposes that a complete record be kept in 
the state of nationality of convictions against an 
individual anywhere in the EU, electronic exchange 
of information between criminal records offices, and 
also provisions regulating requests for information 
in specific cases.  It also proposes measures to 
enable better understanding of what the convictions 
in question relate to e.g. identification of crime 
types which may be recorded differently between 
jurisdictions.   

Given technical issues in relation to connecting 
criminal record offices electronically, this aspect 
was not been included in the FD text agreed at 
the June 2007 JHA Council.  However, an 
implementing Council Decision on the 
establishment of the European Criminal 
Records Information System (ECRIS) was 
published in draft by the Commission on 27 May 
2008.  In line with article 11 of the Framework 
Decision, the CD provides for a computerised 
electronic exchange system between Member 
States, in a standardised format, which should 
facilitate exchanges in a uniform and easily 
computer translatable fashion. 
 
The FD was formally published as Council 
Framework Decision 2009/315/JHA on 26 
February 2009 and the CD as Council Decision 
2009/316/JHA on 6 April 2009. 

Implementation of the CD was due by 7 April 2012 
and the FD by 27 April 2012.  Scottish criminal 
record office officials (SPSA since April 2007) 
ACPOS and SG policy leads were involved in 
assessment of this dossier throughout the UK 
implementation process. 
 
The UK was one of 23 Member States  
participating in the Network of Judicial Registers 
(NJR) Group which has independently been 
working towards the electronic exchange of 
criminal records and which was the catalyst for 
ECRIS.  The UK application which interfaces with 
other NJR countries, the European Information 
Management System (EIMS), became fully 
operational on 17/11/10 and electronic exchange 
of criminal record information with some NJR 
partners commenced.  The technical 
specifications for ECRIS were published by the 
EU Commission in December 2010 and were 
negotiated  in a technical working group.  A UK 
ECRIS Project Board was established with 
representatives from throughout the UK, including 
SG, ACPOS and SPSA and addressed issues as 
and when they arose with a view to being fully 
operational on the go live date of 27th April 2012.  
Despite some last minute amendments to the 
interface software by the EC, the UK successfully 
exchanged information in compliance with the FD.   
 
The exchange of criminal information via ECRIS is 
now embedded in process and is being facilitated 
on behalf of the UK by the UK Central Authority 
(UKCA) in Southampton. (This item will be 
removed from the next version) 
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Prüm Convention 
(Devolved/Reserved) 
 
The Convention was initially agreed between 7 
Member States, outside the EU legislative 
framework, and makes provision for closer co-
operation in a range of areas, such as DNA and 
fingerprint exchanges, joint police operations, etc.  
It was agreed to extract from the Convention a 
selection of key measures, mainly in the area of 
information exchange, and convert them into an EU 
Council Decision.  Therefore, provisions on, for 
example, air marshals and cross border “hot 
pursuit” were not included.  For information 
exchanges, the provisions operate on an 
“anonymous” hit/no hit basis.  If a hit is confirmed 
then more detailed information is to be requested in 
accordance with national law, using conventional 
mutual legal assistance channels if appropriate. 
 

The Council Decision, Implementing Agreement 
and Technical Annex were published on 6 August 
2008.  (See link) 
 
http://eurlex.europa.eu/JOHtml.do?uri=OJ:L:2008:
210:SOM:EN:HTML. 
 

The date for implementation of Prüm was 3 years 
and 20 days from 6 August 2008 – that is, August 
2011.  The UK, along with several other EU 
Member States, have not met this deadline, due to 
the technical complexity of some of the provisions. 
 
Within the UK a Strategic Outline Business Case 
was completed by NPIA in April 2010, which 
outlined various options and associated costs for 
the delivery of Prum. This matter is still under 
consideration by UK Ministers and a final decision 
is awaited, including on funding. 
 
In respect of Scotland‟s separate DNA and 
fingerprint provision, Scottish Government officials 
and experts continue to be involved through 
membership of the Prum Programme Board to 
ensure that Scotland's interests are fully 
represented. 
 
 

Framework Decision on the enforcement of 
judgements in absentia 
(Devolved) 
The object of this FD is to (a) underline the 
procedural rights of persons subject to criminal 
proceedings; (b) facilitate criminal judicial co-
operation by clarifying mutual recognition of 
decisions between MS; and (c) promote greater 
consistency in mutual recognition where 
judgements in absentia may be a factor.  It amends 
5 existing FDs with relevant provisions. (Financial 
penalties, mutual recognition of confiscation, 
prisoner transfer, supervision/probation etc, and the 
European Arrest Warrant)  

Published as Council Framework Decision 
2009/299/JHA on 26/2/2009. 

The implementation deadline was 28 April 2011.   
 
As this is a measure of limited scope, it is not 
thought that there are any implications for purely 
domestic provision, but analysis is ongoing to 
determine whether any refinements are required 
to UK provisions with regard to the Framework 
Decisions in question, including those which are 
still themselves in the process of initial 
implementation.  In general, the main purpose is 
to clarify where the responsibilities lie between 
issuing and executing authorities. The UK is 
already compliant with regard to the EAW and it is 
believed the Repatriation of Prisoners Act allows 
the UK to transfer prisoners in accordance with 
relevant international arrangements. 

http://eurlex.europa.eu/JOHtml.do?uri=OJ:L:2008:210:SOM:EN:HTML
http://eurlex.europa.eu/JOHtml.do?uri=OJ:L:2008:210:SOM:EN:HTML
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Framework Decision amending FD 
2002/475/JHA on combating terrorism 
(Reserved/Devolved) 
 
The original FD approximates the definition of 
terrorist offences in all Member States and 
determines the cases in which Member States are 
obliged to assume jurisdiction over terrorist 
offences.  It includes specific measures on 
protection of and assistance to victims.  The 
amending FD aims to update the earlier FD, 
aligning it with the recent Council of Europe 
Convention on prevention of terrorism by including 
public provocation to commit terrorist offences, 
recruitment for terrorism and training for terrorism 
within scope. 
 

Published as Council Framework Decision 
2008/919/JHA on 28/11/2008. 
 
 
 
 

The implementation deadline was 9 December 
2010. 
 
The position of the UK Government is that the UK 
is, for the most part, compliant.    
 
Nonetheless, Art 1 of FD 2008/919 goes wider 
than the current UK legislation (Schedule 1 of the 
Terrorism Act 2006)  which places limits on extra-
territorial jurisdiction re “Convention offences”.   
 
However, the UK Government has yet  to amend 
UK law to comply with FD 2008/919 in this respect 
due to the lack of an appropriate legislative 
vehicle.   
 

Framework Decision on prevention and 
settlement of conflicts of jurisdiction. 
(Devolved) 
 
This FD seeks to establish the procedural 
framework under which national authorities 
exchange information about ongoing criminal 
proceedings which may give rise to a conflict of 
jurisdiction, and under which they would enter into 
direct discussions in order to reach mutual 
agreement on the best placed jurisdiction for 
conducting criminal proceedings.  

The text was formally published as FD 
2009/948/JHA.   
 
 
 

The implementation deadline was 15 June 2012.  
  
The final text restricted scope to potential ne bis in 
idem (double jeopardy) cases and focused on 
promoting direct discussions between 
prosecutors.   
 
The Scottish Government is considering whether 
any changes to domestic legislation will be 
required to comply with the FD. 
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EU Directive on preventing and combating 
trafficking in human beings, and protecting 
victims, replacing Framework Decision 
2002/629/JHA (Reserved/Devolved.) 
 
This Directive will replace the 2002 FD on 
Trafficking, which established the rules under 
which all Member States have to legislate for 
human trafficking.   
 
The Directive takes a victim centred approach, 
including a gender perspective, to cover actions in 
different areas such as criminal law provisions, 
prosecution of offenders, victims' support and 
victims' rights in criminal proceedings, prevention, 
and monitoring of the implementation. 
 
 

Agreement and adoption of a 2009 proposal for a 
FD was not possible before the entry into force of 
the Lisbon Treaty on 1 December 2009.  The FD 
therefore fell, and was re-tabled as a Directive, on 
29 March 2010.  It builds on the Council of Europe 
Convention on Action against Trafficking in Human 
Beings, which the UK ratified in December 2008, 
becoming bound by its terms in April 2009. 
 
Following negotiations the Member States and the 
EU Parliament agreed a text in December 2010, 
thus achieving a „First Reading‟ deal.  It was 
formally published on 5 April 2011 as Directive 
2011/36/EU.   
 
In June 2010 the UK Government decided not to 
opt in at the outset.  The Scottish Government 
disagreed with this approach, arguing that to do so 
would be seen as weakening the UK stance 
against human trafficking.  Under the UK JHA opt 
in Protocol the UK can however apply to opt in to 
measures at any point after they have been 
agreed and published, if it has not done so initially.   
 
On the 9 May 2011, the UK Parliament supported 
the UK Government‟s revised position to apply to 
the European Commission to opt into the 
Directive.  The UK  Government subsequently 
wrote formally in this regard.  The Commission 
agreed the application and notified the UK 
Government of its decision on 14 October 2011.   
 

Member States must ensure implementation by 
April 2013.  Scotland is already broadly compliant 
with the Directive. 
 
Scottish Government officials are currently 
considering with Whitehall officials what further 
measures are required to achieve overall 
compliance.  
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Proposal for a Directive on combating the 
sexual abuse, and sexual exploitation of 
children and pornography, repealing existing 
Framework Decision 2004/68/JHA 
(Reserved/Devolved.) 
 
The proposal repeals Framework Decision (FD) 
2004/68/JHA.  It is a response to new forms of 
abuse and sexual exploitation of children caused 
by the misuse of the Internet and communications 
technologies and builds on the 2007 Council of 
Europe (CoE) Convention on the Protection of 
Children against Sexual Exploitation.  It will require 
Member States to treat the sexual exploitation of 
children, both through the creation and sharing of 
images of child sexual abuse and through the 
misuse of the Internet to contact and „groom‟ 
children for subsequent abuse, as serious criminal 
offences.  It includes provisions for offences for 
helping make arrangements for sex offenders who 
travel, risk assessments for offenders, procedures 
to protect children as victims and witnesses, and 
provides for the exchange of information between 
Member States about individuals who are 
disqualified from working with children. 
 

The draft Directive was published 29 March 2010, 
following the failure of the proposed 3rd Pillar 
amendment FD to clear all institutional hurdles 
before the Lisbon Treaty came into force on 1 
December 2009.   
 
The policy aims of the Directive as tabled were in 
principle acceptable, but there were concerns 
over some articles and, for example, the UK 
negotiating line was to ensure that consensual 
legal sexual activity amongst persons above the 
age of consent would not be inadvertently 
criminalised.   
 
Under the terms of its opt in Protocol, the UK 
Government decided to opt in to this Directive at 
the outset.  The Scottish Government was 
consulted as part of this process and was content 
with the UKG position.  
 
Trilogue negotiations with the European 
Parliament concluded in October 2011 and it was 
published on 13 December as Directive 
2011/92/EU 
 
 
 

The implementation period is 2 years and 
participating Member States must ensure 
implementation by 18 December 2013.   
 
Scotland is already broadly compliant with this 
Directive and Scottish Government officials are 
considering what measures will be required to 
ensure compliance. 
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Directive on the right to interpretation and 
translation in criminal proceedings  (Devolved) 
 
This Directive sets out EU minimum standards, 
building on ECHR, under which suspects/ 
defendants are provided with interpretation and 
translation in criminal proceedings. Both 
interpretation and translation rights are covered.  
Member States (MS) will have a duty to ascertain 
whether an interpreter is required, and there is 
provision for a review of decisions.  Competent 
national authorities are under a duty to ensure the 
translation of essential documents.  There is no 
exhaustive list, but as a minimum, it must include 
the detention order, the charge/indictment and any 
judgement.  However, an oral translation may be 
permitted in appropriate circumstances provided 
this does not affect the fairness of the proceedings.  
MS must meet the costs and take measures to 
ensure the quality of interpretation/translation.  The 
Directive also applies to EAW proceedings. 
  
It is the first part of a new package of measures on 
minimum rights for defendants/suspects in criminal 
proceedings in the EU outlined in the procedural 
rights “Roadmap”, whose overall purpose is to 
establish minimum standards in the EU by bringing 
forward a series of measures in key areas of 
criminal procedure such as translation, information 
on rights, and access to legal advice. The aim is to 
promote mutual trust and understanding among EU 
legal systems which are increasingly expected to 
accept and implement judicial decisions from one 
another in developing the common area of 
“freedom, security and justice” through mutual 
recognition. 

The draft Directive was tabled as a Member State 
(MS) initiative early in 2010 following the failure of 
a proposed 3rd Pillar FD to clear all institutional 
hurdles before the Lisbon Treaty came into force 
on 1 December 2009.    
 
Under the terms of its opt in Protocol, the UK 
Government decided to opt in to this Directive at 
the outset.  The Scottish Government was 
consulted as part of this process and was content 
with the UKG position. 
 
Following the successful conclusion of the 
negotiations the Directive was formally adopted 
by the Council (Member States) at the October 
2010 JHA Council and was published as Directive 
2010/64/EU on 27 October 2010.  
 

Member States must take the measures 
necessary to implement the Directive by 27 
October 2013.   
 
The Scottish Government believes that translation 
and interpretation provision already meets high 
standards domestically, but is assessing what 
measures may be required to ensure 
implementation in Scotland.  An implementation 
plan has been provided to the Justice Committee. 
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Directive on the European Protection Order 
(EPO) 
 
(Devolved) 
 
Spain, along with several like minded Member 
States (MS), tabled this initiative to coincide with 
their Presidency of the Council of the EU in 
January 2010.  
 
The aim of an EPO is that where a victim has been 
granted a protection order in one MS, this MS can 
issue an EPO, at the victim‟s request, to extend the 
protection to the receiving jurisdiction without the 
need to raise separate proceedings which could 
lead to a break in continuity of protection.  The 
Member State that the victim has moved to would 
then use the EPO to make the nearest equivalent 
order in accordance with its own national law. The 
draft Directive covers, inter alia, the scope of the 
EPO, when it is to be issued, its form, and the 
respective roles of the issuing and executing 
States.   
 

There is wide consensus that assisting in the cross 
border protection of victims is important for the EU, 
but the issue of legal scope has been problematic 
from the outset.  EU Member States (MS) approach 
protection orders in different ways with some being 
based in civil proceedings, some criminal and 
some, like Scotland and rest of the UK, using a 
mixture of civil and criminal proceedings with a 
mixture of sanctions. The Directive was, however, 
brought forward under a purely criminal legal base 
(Article 82(1) TFEU) (MS civil law initiatives are not 
allowed under the Lisbon Treaty) and there were 
serious concerns as to whether this would be 
sufficient to capture the different types of orders 
found throughout the EU. 
 
Although negotiations amongst the MS, and 
consequently with the European Parliament through 
the Trilogue process (under the Belgian Presidency 
July – Dec 10) delivered agreement on procedural 
matters, the lack of consensus on the legal base 
meant that an overall agreement could not be 
reached.  However, it was then clarified that the 
Directive will be restricted to measures arising in 
criminal proceedings and the Commission has (18 
May 2011) published an equivalent Regulation to 
cover protection measures arising from civil 
proceedings.  (See the civil law dossier grid)  As 
a consequence agreement has been reached on 
the Directive.  Under the terms of its JHA opt in 
Protocol, the UK Government, supported by the 
Scottish Government, decided to opt in to this 
Directive from the outset.   
 

The Directive was finally published on 13 
December 2011 (2011/99/EU) with an 
implementation deadline of 11 January 2015. 
 
 

 



J/S4/12/24/10 

10 

Subject Current Position Next Steps 
Directive regarding the European Investigation 
Order in criminal matters (EIO) (Mainly devolved) 
 
The EIO was published in May 2010 on the 
initiative of Belgium and other co-sponsors. 
 
This is a significant proposal, which seeks to put in 
place a single platform for obtaining evidence in 
criminal proceedings.  The basis for the measure is 
mutual recognition of the issuing judicial authority‟s 
decision for execution in another country.  In 
addition to standard provisions such as obtaining 
identified items, there are also proposed provisions 
in more specialised areas, such as controlled 
deliveries, cross border surveillance, interception of 
telecommunications in real time, temporary transfer 
of prisoners to give evidence, hearing by 
video/teleconference, and provision of information 
on bank accounts. The EIO aims to improve the 
current system e.g. through the provision of a 
standardised request form, the introduction of 
formal deadlines for requests to be executed and 
limited grounds for refusal, as well as putting in 
place the mechanics required to transmit, receive 
and execute requests. There is also provision 
which facilitates attendance by the requesting 
authority at the execution of the request in the 
executing jurisdiction.   
 
It is intended that the EIO will replace the 
patchwork of current mutual legal assistance 
provision in the EU, including the European 
Evidence Warrant, and is viewed as being an 
investigative counterpart to the European Arrest 
Warrant (EAW). 

Progress in negotiations has been slow due to 
protracted discussions on a combination of 
complex technical issues and matters of principle. 
This became focused in particular on the grounds 
for authorities to refuse to execute requests. In 
practice, under the current regime of mutual legal 
assistance, it is believed that requests for 
assistance are in fact rarely refused.  However, 
there is significant in built flexibility in the 
provisions, while mutual recognition within the 
proposed EIO implies higher levels of automatic 
execution. 
 
Lengthy discussions were needed to secure 
consensus on these provisions and to permit 
some flexibility within the EIO for executing 
authorities to refuse or vary execution, for 
example, with regard to more complicated 
requests or where coercive measures may prove 
necessary.  The outcome of these negotiations 
was MS agreement to a „partial‟ general approach 
on Articles 1 -18 at the June 2011 JHA Council.  
Attention turned subsequently to the Articles 
covering specialised areas, such as information 
on bank accounts.  The Polish Presidency got 
agreement among MS on these at the December 
2011 JHA Council to enable „Trilogue‟ 
negotiations with the European Parliament to 
begin, although progress since then has been 
slow.   
 
The UKG decided to opt in to this Directive at the 
initial stage.  The Scottish Government was 
consulted as part of this process and was content 
with the UKG position. 
 

The incoming Cypriot Presidency will take forward 
negotiations with the European Parliament. 
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Directive on the provision of information in 
criminal proceedings (“letter of rights”) 
(Devolved) 
 
The proposal aims to set common minimum 
standards regarding the right to information in 
criminal proceedings throughout the EU.  This 
forms the second step of the procedural rights 
Roadmap and was published by the Commission 
in July 2010. 
 
The draft text included provision to give 
suspected/accused persons information, both oral 
and written, about their procedural rights.  This 
included information about the right of access to a 
lawyer, the right to be informed of the charge, the 
right to interpretation and translation, information 
about detention periods, and the right to remain 
silent.  For arrested persons, such information was 
to be provided in written form (a “letter of rights”).  
It also included provisions on the right to access to 
material evidence, being an attempt to address 
disclosure of evidence issues.  It is also intended 
to apply to European Arrest Warrant (EAW) 
proceedings.   
 
Finally, non binding examples of letters of rights, 
both in the domestic context and with regard to the 
EAW, were provided. 
 

Negotiations focused largely on the disclosure 
related provisions.  It became clear that there was 
a considerable difference of procedure and 
understanding, mainly, but not exclusively, 
between the common law jurisdictions and the 
rest.  This was reflected, for instance, in 
discussions around the concept of the „case file‟ as 
found in many continental jurisdictions, but not 
within the UK.  However, the negotiations 
produced a text acceptable to all on the Member 
State (MS) side, and agreement was reached at 
the December 2010 JHA Council. 
 
Trilogue negotiations with European Parliament 
covered issues such as the time in proceedings 
when particular information was to be given, 
provision on information about the charge, and 
what written information would be given.  A „First 
Reading‟ deal was achieved in November 2011.    
 
Under the terms of its opt in Protocol, the UK 
Government decided to opt in at the initial stage.  
The Scottish Government was consulted and was 
content with the UKG position. 
 
The main UK negotiating objective was to ensure 
that domestic disclosure provisions would not be 
compromised.  The SG fully supported this stance, 
bearing in mind also the differences between 
Scotland and the rest of the UK in this regard. The 
SG is satisfied that the proposed provision does 
not run counter to the legislative scheme on 
disclosure in the Criminal Justice & Licensing 
(Scotland) Act 2010.  

This measure was formally published as Directive 
2012/13/EU on 22 May 2012.  Member States 
have until 2 June 2014 to ensure compliance. 
 
An initial assessment is that existing practice in 
Scotland already conforms with much of the 
Directive.   
 
The requirement to create a letter of rights for 
suspects is consistent with a recommendation 
from Lord Carloway‟s review of criminal procedure.  
 
Work is therefore under way to develop a non-
statutory letter of rights for Scotland to be 
introduced later this year. The right to information 
will be enshrined in primary legislation at the next 
available opportunity, prior to the implementation 
deadline.  
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Directive on attacks against information 
systems (and repealing Council Framework 
Decision 2005/222/JHA) 
(Mainly reserved) 
 
This draft Directive seeks to address the threat 
from large-scale attacks on information systems by 
ensuring that Member States have adequate 
legislation to allow the prosecution and 
punishment of those organising, committing or 
supporting large-scale attacks.  It also seeks to 
ensure that Member States respond quickly to 
requests from other Member States for exchange 
of information in cyber crime cases.  
 
This proposal takes into account new methods of 
committing cybercrime, especially the use of 
botnets. The term 'botnet' indicates a network of 
computers infected by malicious software 
(computer virus).  Such a network of compromised 
computers ('zombies') may be activated to perform 
specific actions, such as attacking information 
systems (cyber attacks). These 'zombies' can be 
controlled – often without the knowledge of the 
users of the compromised computers – by another 
computer. 
 
It is very difficult to trace the perpetrators, as the 
computers that make up the botnet and carry out 
the attack may be in a different location from the 
offender himself.   

The draft proposal was published by the 
Commission on 30 September 2010.  The UK JHA 
opt in Protocol applies and the UK Government 
decided to opt in to the draft Directive at the initial 
stage.  The Scottish Government was consulted 
as part of this process and was content with the 
UKG position. 
 
Early negotiations focused on penalty levels and 
jurisdictional issues, where several delegations, 
including the UK, had reservations.  While the UK 
retains some reservations to the approach with 
regard to extra – territorial jurisdiction, it was 
however, able to agree to the Presidency 
compromise text which allowed a general 
approach among Member States to be agreed at 
the June 2011 JHA Council.  This text also 
confirmed that coverage of minor offences would 
be left to national discretion. 
 
Trilogue negotiations with the European 
Parliament have been taking place under the 
Danish Presidency.  The main issues covered 
have been the level of sentences, the aggravating 
circumstances to those offences, identity theft and 
reporting of offences.  Although negotiations 
continue the outcome is likely to be agreement on 
the text under the Danish or Cypriot Presidencies. 
 
 

The outgoing Danish Presidency or the incoming 
Cypriot Presidency will oversee the final stages of 
the negotiations.   
 
The main domestic legislation in the UK potentially 
affected by the draft proposal is believed to be the 
Computer Misuse Act 1990.  On the basis of the 
current text, it is thought that the UK is already 
largely compliant, although it is likely that a 
number of small changes, particularly to include 
ETJ by nationality, will be required. 
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Directive on the use of Passenger Name 
Record data for the prevention, detection, 
investigation and prosecution of terrorist 
offences and serious crime 
(Reserved/devolved) 
 
This draft Directive seeks to harmonise Member 
States‟ provisions on obligations for air carriers 
operating flights between a third country and the 
territory of at least one Member State, to transmit 
PNR data to the competent authorities for the 
purpose of preventing, detecting, investigating and 
prosecuting terrorist offences and serious crime. It 
does not require air carriers to collect any 
additional information from passengers or to retain 
any data, nor does it require passengers to 
provide any data in addition to that already being 
provided to air carriers. 
 
PNR data can be used by law enforcement 
authrorities in several ways, for example, to 
identify persons who were previously "unknown", 
by assisting in the analysis of the most usual travel 
routes for trafficking people or drugs, or by helping 
with investigation and prosecution after a crime 
has been committed, by using PNR data to 
construct evidence and, where relevant, to find 
associates of criminals and unravel criminal 
networks.  
 
 

The draft proposal was published by the 
Commission on 2 February 2011. 
 
The UK JHA opt in Protocol applies to this dossier, 
and the UK Government decided to opt in to the 
draft Directive at the initial stage.  The Scottish 
Government was consulted as part of this process 
and was content with the UKG position. 

A central aim of the UK Government was to secure 
the ability to mandate the collection of PNR on 
intra-EU flights.  Initially agreed at the April 2011 
Justice and Home Affairs, this was confirmed at 
the April 2012 JHAC, which finally agreed on the 
Member State position to take forward into the 
Trilogue negotiations with the European 
Parliament. 

Other significant matters covered in the Member 
State agreed text were to confirm an initial full data 
retention period of 2 years and that the scope 
would be cross referenced to European Arrest 
Warrant offences, with a 3 year sentence 
threshold.  

 
 
 

The incoming Cypriot Presidency will oversee 
negotiations with the European Parliament, 
although, as they have yet to agree on their 
position, it is possible that this process will 
continue into the Irish Presidency. 
 
 

 

 

 

 

 



J/S4/12/24/10 

14 

Subject Current Position Next Steps 
Directive establishing minimum standards on 
the rights, support and protection of victims of 
crime 
(Devolved) 
 
This proposal seeks to ensure minimum standards 
throughout the EU and proposes that victims of 
crime receive appropriate protection and support, 
are able to participate in criminal proceedings, and 
are recognised and treated in a respectful, 
sensitive and professional manner without 
discrimination of any kind, in all contacts with any 
public authority, victim support or restorative 
justice service.   
 
Detailed provisions include ensuring that victims 
receive sufficient information in a form they can 
understand; that they have access to support 
services that provide information, advice, 
emotional and psychological support and practical 
assistance; that they have an opportunity to be 
heard during criminal proceedings, and may give 
evidence; and in accordance with their role in the 
relevant criminal justice system to have the right to 
have any decision not to prosecute reviewed. The 
procedural rules for such a review shall be 
determined by national law. 
 
There are also provisions in relation to vulnerable 
victims who may require special measures when 
being interviewed in court.  
 

The draft proposal was published by the 
Commission on 18 May 2011.  The UK JHA opt in 
Protocol applies to this dossier, and the UK 
Government decided to opt in to the draft Directive 
at the initial stage.  The Scottish Government was 
consulted as part of this process and was content 
with the UKG position. 
  
As a priority of the Polish Presidency good 
progress was made in the negotiations towards a 
Member State (MS) approach (agreement 
December 2012) to take forward into the „Trilogue‟ 
with the European Parliament. 
 
Discussions included the definition of family 
member, and potential assistance available to 
them; the amount of information which authorities 
may be required to provide, including issues 
around prejudicing judicial process; issues around 
access to victim support services; the precise 
duties of the authorities re avoiding contact with 
the accused; the definition and identification of 
vulnerable accused; and fine tuning of provisions 
which cross reference to national law. 
 
Subsequent intensive Trilogue negotiations have 
taken place under the current Danish Presidency. 
 
The Scottish and UK Governments are content 
that the draft text accords with UK objectives and 
in particular that it does not appear to encroach on 
UK provisions in relation to the role of victims in 
court. 
 
 

The Danish Presidency achieved agreement in 
principle with the European Parliament on a first 
reading deal in June 2012, although this will not be 
formally confirmed until later in the year due to the 
need for further institutional procedures to take 
place.  
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Subject Current Position Next Steps 
Directive on the right of access to a lawyer in 
criminal proceedings and on the right to 
communicate upon arrest 
(Devolved)  
 
This proposed Directive combines Measures C 
and D from the Procedural Rights Roadmap.  It 
aims to set common minimum EU wide standards 
on the rights of suspects/accused in criminal 
proceedings to have access to a lawyer, and to 
communicate on arrest with a third person, such 
as a relative, employer or consular authority.  It 
should be noted that legal aid measures have 
been excluded meantime.  These will be dealt with 
later in a separate initiative. 
 
The initial draft provided that it would apply from 
the time a person was made aware that he was 
suspected or accused of a criminal offence.  The 
intention was to ensure that suspected/accused 
persons are granted access to a lawyer as soon 
as possible and at the latest upon deprivation of 
liberty.  It was envisaged that access to a lawyer 
would be granted upon questioning and in most 
circumstances when there was a procedural or 
evidence-gathering act requiring or permitting the 
presence of a suspect or accused person.  The 
lawyer would be able to ask questions, request 
clarification and make statements.  The duration 
and frequency of meetings between lawyer and 
suspect/accused was not be limited in a way that 
could prejudice the person‟s right of defence.  
Suspects/accused would have the right to 
communicate with at least one named person as 
soon as possible. Meetings, correspondence, 
telephone conversations etc between lawyer and 

The draft Directive was announced by the 
Commission on 8 June 2011.   
 
Scottish Ministers consider the draft Directive to be 
a positive development in principle. It should 
ensure that suspected persons across the EU 
have a right of access to legal advice before being 
questioned. The Directive should clarify the law 
and reduce the uncertainty generated by 
successive judgements of the ECtHR on legal 
access. It is likely to ensure a level of provision 
across Member States, helping to ensure access 
to a fundamental right. 
 
It was therefore with some reluctance that, 
following consultation with the UK Government, 
Scottish Ministers supported the decision not to 
opt-in initially. This decision was reached because 
certain aspects of the draft Directive gave cause 
for significant concern. 
 
The initial Commission draft expanded rights 
significantly in a number of areas.  Particular 
concerns arose in relation to the point at which 
legal access must be provided; the requirement for 
a lawyer to be present during certain evidence-
gathering acts (e.g. searches); its operation for 
minor offences; inflexibility where access might 
permit destruction of evidence; and an absolute 
ban on admissibility of evidence obtained in 
breach of the Directive.   
 
Council (Member State) negotiations have been 
productive with the current draft presenting a 
better balance between the rights of suspects and 
wider interests of justice than the Commission's 
original proposal.  In particular the operative text of 

The Member State position on a text for the draft 
Directive (general approach) was agreed at the 
JHA Council on 8 June 2012.  This will form the 
basis for Trilogue negotiations with the European 
Parliament.  
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client would be confidential, with no exceptions. In 
general it would only be possible to derogate from 
the provisions of the Directive in very limited 
circumstances.   With regard to waiver, the person 
would need to receive prior legal advice on the 
consequences.  The remedy in cases where the 
right of access has been breached would have the 
effect as far as possible of replicating the position 
in which suspects/accused would have been had 
rights not been breached.  In addition, statements 
made by the person or evidence obtained in 
breach would generally not be able to be used in 
evidence.  It was proposed that the Directive 
would apply to EAW cases in both the issuing and 
executing State. 
 

the Directive has been changed to make clear that 
Member States need to take concrete steps to 
ensure that suspects can access a  lawyer.   
 
However, a number of Member States still have 
concerns with certain aspects of the draft 
Directive, notably the use of derogations and the 
application in relation to minor offences 
 
Given that UK and Scottish Government concerns 
at the outset, in terms of the potential impact on 
investigation and prosecution, have been 
substantively dealt with, if this remains the case 
following Trilogue with the EU Parliament, then 
consideration will be given to opting in.  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



J/S4/12/24/10 

17 

Subject Current Position Next Steps 
Data Protection Directive (Reserved) 
 
A draft proposal for a measure “on the protection 
of individuals with regard to the processing of 
personal data by competent authorities for the 
purposes of prevention, investigation, detection or 
prosecution of criminal offences or the execution 
of criminal penalties, and the free movement of 
such data” was published on 25 January 2012.  It 
will repeal and replace the Framework Decision 
(FD) 2008/977/JHA of 27 November 2008.  
 
The Commission believes that new rules 
governing the processing of personal data for the 
purpose of law enforcement and judicial co-
operation are needed given the unprecedented 
growth of new and emerging technologies and the 
parallel increase in flows of information within and 
across national borders.  The Commission also 
wants to provide greater consistency across 
Member States in the interpretation and 
implementation of rules governing data protection 
rights and contends that a harmonised set of rules 
will provide both greater certainty for individuals in 
understanding their rights and greater efficiencies 
in law enforcement co-operation.  
 
Amongst proposed changes to the FD scheme are 
extension to the scope of data processing to 
include domestic processing for the purpose of 
policing and judicial co-operation; new rights of 
access and information for data subjects; and a 
right for data subjects to directly demand the 
erasure of their personal data by the data 
controller. 
   
 

The legal base for the proposal is Article 16(2) of 
the Treaty on Functioning of the European Union 
(“TFEU”)  As this is not a „Title V‟ JHA legal base 
the UK JHA opt in /out does not apply.  However a 
Recital clarifies that the UK will only be bound by 
the Directive where it has opted in to the measures 
to which it applies. 
 
Negotiations have begun at working group level, 
although there has been little time available under 
the Danish Presidency and therefore little progress 
has been made.  However, some Member States 
have aired concerns that the proposal is overly 
prescriptive and that it may impinge on national 
competencies.  
 
Due to the technical nature of this dossier 
negotiations are likely to continue for some time.  
The Directive is part of a comprehensive 
Commission package which seeks to covers all 
areas of EU competence, and includes a non JHA 
Regulation.  
 

The incoming Cypriot Presidency will oversee 
ongoing negotiations. 
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Subject Current Position Next Steps 
Confiscation Directive (Reserved/Devolved) 
 
The draft Directive published by the Commission 
in March 2012 proposes minimum EU rules in 
relation to freezing and confiscation of criminal 
assets and instrumentalities through direct, value, 
extended, non conviction based and third party 
confiscation.  It would replace in whole or in part 
certain earlier EU legislation contained in Joint 
Action 1998/699/JHA, and Framework Decisions 
2001/500/JHA and 2005/212/JHA.   
 
 

It is thought that the UK jurisdictions already meet 
or exceed most of what is proposed in the draft 
Directive, although there may be some issues with 
respect to specific property confiscation, in 
contrast to value based regimes, and the UK‟s civil 
law founded non conviction confiscation regimes.   
 
There is also provision for a proposed urgent 
freezing procedure, which would not require a 
court order.  In the UK a court order is always 
needed at the moment. 
 
The UK opt in Protocol applies to this dossier.  On 
the basis of concerns raised by their initial analysis 
of the draft in relation, inter alia, to the relationship 
with UK civil confiscation provision, the UKG has 
decided not to opt into the Directive at the initial 
stage.  However, subject to satisfactory 
clarifications the objective is to consider opting in 
post agreement.  The Scottish Government was 
consulted by the UKG on the opt in and was 
content with this approach. 

Member State negotiations have commenced and 
will continue under the incoming Cypriot 
Presidency. 
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